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Comment on Cases 



Admiralty: Maritime Lien: Non-Liability of Vessel for 
Losses Caused by Collision Occurring While Under Govern- 
ment Operation 1 — Judges cannot always agree. Some of our 
most important legal problems must be determined by a bare majority 
of the Supreme Court. But an elementary question of funda- 
mental theory will seldom evoke so vigorous and pointed a clash 
as occurred in United States v. Thompson. 2 The court was con- 
sidering petitions for prohibition to prevent district courts of the 
United States from exercising jurisdiction of proceedings in rem 
brought against vessels now owned and operated by private individ- 
uals, for collisions that occurred while the vessels libeled were 
owned, absolutely or pro hac vice, by the United States, and em- 
ployed in the public service. "The only question really open to 
debate," according to Mr. Justice Holmes, who delivered the pre- 
vailing opinion, was "whether a liability attached to the ships which, 
although dormant while the United States was in possession, became 
enforceable as soon as the vessels came into hands that could be 
sued." Mr. Justice Holmes answered this question in the negative, 
saying, "The United States has not consented to be sued for torts, 
and therefore it cannot be said that, in a legal sense, the United 
States has been guilty of a tort. For a tort is a tort in a legal sense 
only because the law has made it so. . . . Legal obligations that 
exist but cannot be enforced are ghosts that are seen in the law, 
but that are elusive to the grasp." Mr. Justice McKenna, who led 
the dissent insisted that "in such situation, the enforcement of a 
claim is suspended only, and when the vessels pass from the hands 
of the government . . . 'all claims and equities in regard to' them 
may be enforced," saying "I reject absolutely that because the 
government is exempt from suit, that it cannot be accused of fault. 
Accountability for wrong is one thing, the wrong is another." 

The preponderance of authority is with the dissent. The chief 
support for the conclusion of the majority is found in a statement 
of Chief Justice Waite, while on circuit, "The exemption of public 
vessels from suits in admiralty arises not out of a want of power 
to sue the public owner, but out of a want of liability on the part 
of the vessel." 3 On the other hand, Mr.Justice McKenna is sup- 



1 For more extensive discussions of some of the questions here involved, 
see Austin Tappan Wright, Government Ownership and the Maritime Lien, 
7 California Law Review, 242; Charles H. Weston, Actions Against the 
Property of Sovereigns, 32 Harvard Law Review, 266; and Harold J. Laski, 
The Responsibility of the State in England, 32 Harvard Law Review, 447. 

2 (Jan. 3, 1922) U. S. Adv. Ops. 1921-1922, p. 185, 42 Sup. Ct. Rep. 159. 

s The Fidelity (Circ. Ct. 2d Circ, 1879) 16 Blatchf. 569, 572, 573, Fed. Cas. 
No. 4,758. 
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ported by The Siren 4 in which the Supreme Court said, "For the 
damages occasioned by collision of vessels at sea a claim is created 
against the vessel in fault. . . . This claim may be enforced in the 
admiralty by a proceeding in rem, except where the vessel is the 
property of the United States. In such case the claim exists equally 
as if the vessel belonged to a private citizen, but for reasons of public 
policy, . . . cannot be enforced by direct proceedings against the 
vessel." Again, in The Davis 5 the court declared that "proceedings 
in rem to enforce a lien against property of the United States are 
only forbidden in cases where, in order to sustain the proceeding, 
the possession of the United States must be invaded under process of 
the court." And finally, in Workman v. New York City 6 the court 
said, "The statement of the maritime law of England . . . makes 
it clear that, in harmony with the maritime law of this country, the 
fact that a wrong has been committed by a public vessel .... 
affords no ground for contending that no liability arises, because 
of the public nature of the vessel, although, it may be, in conse- 
quence of a want of jurisdiction over the sovereign, redress cannot 
be given. . . . The public nature of the service upon which a vessel 
is engaged at the time of the commission of a maritime tort affords 
no immunity from liability in a court of admiralty, where the court 
has jurisdiction." And this position is sustained by many cases 
from the district courts, several of which contain clear statements 
of the proposition here set out in the dissenting opinion. 7 

To support his decision that these vessels cannot be held liable, 
Mr. Justice Holmes cites his own statement in Kawananakoa v. 

* (1868) 74 U. S. (7 Wall.) 152, 155, 19 L. Ed. 129. 
s (1869) 77 U. S. (10 Wall.) 15, 20, 19 L. Ed. 875. 

6 (1900) 179 U. S. 552, 568, 570, 21 Sup. Ct. Rep. 212, 45 L. Ed. 314. 

7 Thompson Navigation Co. v. City of Chicago (Dist. Ct., N. D. 111., 
1897) 79 Fed. 984. The Johnson Lighterage Co. No. 24 (Dist. Ct., D. N. J., 
1916) 231 Fed. 365. The Florence H. (Dist. Ct, S. D. N. Y., 1918) 248 Fed. 
1012, 1016, in which Learned Hand, D. J., said, "The Siren, supra, must be 
taken as necessarily deciding that a lien of collision arises against a vessel 
when the title and possesson are in the United States." The Glora (Dist. Ct., 
S. D., N. Y. ( 1919) 267 Fed. 929, 930, where the same judge declared, "The 
cross-libel, though in rem, is directed against a vessel which for the present 
is immune from any possible process of this court, . . . because it is a ship 
owned by and in the possession of the United States. The Siren, 7 Wall. 
152, 19 L. Ed. 129. It is true that a valid lien has arisen against her . . . , 
and that that lien would survive the transfer of possession by the United 
States; but for the present the libel hangs in the air. . . . An arrest would 
be within the power of this court, should the United States lose possession 
of [the vessel]." The City of Philadelphia (Dist. Ct., E. D. Pa., 1920) 
263 Fed. 234, 236, where the court said, "The doctrine, based upon reasons 
of public policy, which exempts from seizure a vessel in possession of and 
operated by the United States for public purposes, does not, however, divest 
the vessel of the claim or lien of the injured partv." The F T. Luckenbach 
(District of Ct. S. D. N. Y., 1920) 267 Fed. 931, 932, in which the court said 
"While not subject to seizure during its control by the government, the vessel 
itself was nevertheless liable in rem and subject to a lien therefor, notwith- 
standing its use as a government vessel for strictly governmental purposes 
at the time of the collision." The Mavisbrook (Dist. Ct., D. Md., 1921) 
270 Fed. 1011. 
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Polyblank: 8 "Some doubts have been expressed as to the source 
of the immunity of a sovereign power from suit without its own 
permission, but the answer has been public property since before 
the days of Hobbes (Leviathan, c. 26, 2). A sovereign is exempt 
from suit, not because of any formal conception or obsolete theory, 
but on the logical and practical ground that there can be no legal 
right as against the authority that makes the law on which the right 
depends. 'Car on peut bien recevoir loy d'autruy, mais il est impos- 
sible par nature de se donner loy.' 9 Bodin, Republique, 1, c. 8. (Ed. 
1629, p. 132.) Sir John Eliot, De Jure Maiestatis, c. 3. Nemo suo 
statuto ligatur necessitate. 10 Baldus., De Leg. et Const., Digna 
Vox (2d ed., 1496, fol. 51b. Ed. 1539, fol. 61)." But this theory 
has not met with universal approval. Indeed, this very statement, 
with its "crimson patch or two . . . sewed on to glitter showily 
far and wide," was branded "legal heresy" by an erudite scholarly 
writer who, after reviewing all the authorities from Ulpian to 
Duguit, concludes, "At the cost of no little labor I have demonstrated 
that Justice Holmes' rule that the government is not bound by the 
laws cannot be supported except upon some 'subtle intuition' of his 
own, which is not so 'articulate' as ever to have become the major 
premise of any other jurist. The lawyers, the jurists, the saints, 
the jurisconsults, the commentators, the glossators, the canonists, 
and even Hobbes, who was neither lawyer, saint, nor jurist, are 
against him." 11 The courts have many times considered the sov- 
ereign's immunity from suit, and they seem to agree that the reasons 
for its existence are to be found in the history of England. 12 In 
this country, where many of the reasons given for its existence there 



s (1907) 205 U. S. 349, 353, 27 Sup. Ct. Rep. 526, 51 L. Ed. 834. 
8 For one can very well receive law from another, but it is by nature 
impossible to give law to oneself. 

10 No one is necessarily bound by his own statute. 

11 John M. Zane, A Legal Heresy, Wigmore Celebration Legal Essays, 
255, 256, 283, 13 Illinois Law Review, 431, 432, 459, 53 American Law Review, 
801, 802, 803, 837. 

12 For an exhaustive survey of the historical development of this prin- 
ciple see the opinion of Gray, J., in Briggs v. Light-Boats (1865) 11 Allen 
(Mass.) 157, 166-186. See also The Siren, supra, n. 4, and United States v. 
Lee (1882) 106 U. S. 196, 204-223, 1 Sup. Ct. Rep. 240, 27 L. Ed. 171. "While 
it is beyond question that from the time of Edward the First until now the 
King of England was not suable in the courts of that country, except where 
his consent has been given on petition of right, it is a matter of great uncer- 
tainty whether prior to that time he was not suable in his own courts and in 
his kingly character as other persons were. ... It is certain, however, that 
after the establishment of the petition of right about that time as the appro- 
priate manner of seeking relief where the ascertainment of the parties' 
rights required a suit against the King, no attempt has been made to sue the 
King in any court except as allowed on such petition. . . . This petition of 
right, as it has been practiced and observed in the administration of justice 
in England, has been as efficient in securing the rights of suitors against the 
crown in all cases appropriate to judicial proceedings, as that which the law 
affords to the subjects of the King in legal controversies among themselves." 
United States v. Lee, supra, at p. 205. 



336 10 CALIFORNIA LAW REVIEW 

do not apply, the consensus seems to be that "the doctrine rests upon 
reasons of public policy ; the inconvenience and danger which would 
follow from any different rule ; . . . [for] the public service would 
be hindered, and the public safety endangered, if the supreme author- 
ity could be subjected to suit at the instance of every citizen." 13 It 
is not necessary to adopt the Austinian theory, that as all law is 
given by the sovereign, therefore no subject can have any rights 
against that sovereign, in order to explain the fact that the United 
States cannot be sued except in the manner provided by Congress. 14 
The effect of this decision is to deny a remedy to the injured 
party. Even if the government's agents are personally liable, they 
are probably unable to pay the damages. 15 "Under the general mari- 
time law, where the relation of master and servant exists, an owner 
of an offending vessel committing a maritime tort is responsible, 
under the rule of respondeat superior." 19 In this case, the principal, 
the United States, has not consented to be sued; 17 but if the liens 
were enforced against these vessels, the loss would probably fall 
where it belongs. 18 It may be agreed that the vessel should not be 
seized while owned and operated by the government ; but why should 
it not be held liable after its public service has terminated and it 
has passed into private ownership? "The doctrine [that the United 
States cannot be sued without its consent], if not absolutely limited 
to cases in which the United States are made defendants by name, 
is not permitted to interfere with the judicial enforcement of the 
established rights of plaintiffs when the United States is not a 
defendant or a necessary party to the suit." 19 There is plenty of 
authority for the proposition that the lien attaches at the time of 
the collision, irrespective of ownership, and is carried with the vessel 



13 The Siren, supra, n. 4, at p. 154. See also Briggs v. Light-Boats, supra, 
n. 12, at pp. 162-163, and United States v. Lee, supra, n. 12, at p. 206. 

14 See Hammond's note to Blackstone's Commentaries, Book I, chap. 7, p. 
*242, 1 Jones' Blackstone, 362. 

is See The Athol (High Ct. of Adm., 1842) 1 W. Robinson, 374, 382; The 
China (1868) 74 U. S. (7 Wail.) 53, 68, 19 L. Ed. 67. 

"Workman v. New York City, supra, n. 6, at pp. 565, 573. 

"Under the United States Shipping Board Act, certain vessels "while 
employed solely as merchant vessels" are liable to arrest "whether the United 
States be interested therein as owner, in whole or in part." Act of Sept. 
7, 1916, Chap. 451, §9, 39 U. S. Stats. At Large, 728, 730. Reenacted by 
Act of July 15, 1918, Chap. 152, § 3, 40 U. S. Stats. At Large, 900, Fed. Stats. 
Anno. Supp. 1918, p. 788. The Lake Monroe (1919) 250 U. S. 246, 39 Sup. 
Ct. Rep. 460, 63 L. Ed. 962. An Act Authorizing 1 Suits Against the United 
States in Admiralty, etc., provides that "no vessel owned by the United States 
. . . shall, hereafter, in view of the provision herein made for libel in 
personam, be subject to arrest or seizure by judicial process." Act of Mar. 
9, 1920, Chap. 95, 41 U. S. Stats. At Large, 525, Fed. Stats. Anno. Supp. 1920, 
p. 231. 

18 It is assumed that, in most cases, the United States is obligated, either 
by requisition charter-party or by bill of sale, to deliver the vessels free 
of liens. Even without a clause imposing such an obligation, the owner 
whose vessel was seized to enforce such a lien might have a claim sound- 
ing in contract enforceable against the government in the Court of Claims. 
19 United States v. Lee, supra, n. 12, at pp. 207-208. 
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"into whosesoever hands it may come." 20 Nor is this fiction. 21 
The enforcement of a lien would afford compensation to the injured 
party without either hindering the public service or endangering 
the public safety. The enforcement of a lien against a vessel which 
is not now either owned or operated by the government is not at 
all analogous to the situation which would arise if the United States 
marshal had power to arrest the proud and mighty flagship of the 
fleet. Cessante ratione legis cessat ipsa lex. 

R. V. 

Contracts: Impossibility: Shipping: "Frustration of Ad- 
venture." — The defense of impossibility of performance in the 
law of contract has been properly termed a modern embroidery 
upon the broadcloth of the common law ; a manifest result of civil 
law influence. 1 The tendency has been to enlarge the defense, and 
today, as a result, impossibility due to a change in the means of 
performance will ultimately excuse in any case where it may be 
said that performance is clearly predicated upon the continued 
existence not only of a definite object but also of a certain state 
of affairs. 2 The law in reaching this result has rejected explanation 
by intent not evidenced in the instrument, and has thus required 
in effect that provisions be made for every possible contingency to 
prevent a judicial intervention. California reflects the general 
tendency and the resultant uncertainty; decisions have allowed 
unforeseen expense to excuse, 3 but, not, though in direct analogy, 
unforeseen difficulty. 4 



20 The China, supra, n. IS, at p. 68. The Siren, supra, n. 4, at pp. 
155, 156, and 158. United States v. Lee, supra, n. 12, at pp. 207-208, and 215. 
Ralli v. Troop (1894) 157 U. S. 386, 402-403, 15 Sup. Ct. Rep. 657, 39 L. Ed. 
742. The John G. Stevens (1898) 170 U. S. 113, 120, 121, 122, 18 Sup. Ct. 
Rep. 544, 42 L. Ed. 969. Workman v. New York City, supra, n. 6, at p. 573. 
The Barnstable (1901) 181 U. S. 464, 467-468, 21 Sup. Ct. Rep. 684, 45 L. 
Ed. 954. The Blackheath (1904) 195 U. S. 361, 366-367, 25 Sup. Ct. Rep. 
46, 49 L. Ed. 236. Rounds v. Qoverport Foundry and Mach. Co. (1915) 
2.37 U. S. 303, 306, 35 Sup. Ct. Rep. 596, 59 L. Ed. 966. 

21 See note by Professor Wright, 8 California Law Review, 112. 

1 Williston on Contracts, § 1931. Initial step taken in Taylor v. Caldwell 
(1863) 3 B. & S. 826, 122 Eng. Rep. R. 309. 

By the Civil Law Rule, impossibility will excuse unless it can be shown 
that the promissor assumed this risk. Williston on Contracts, p. 3370. 

2 Williston on Contracts, §§ 1935, 1937. Of the classifications recognized 
by Prof. Williston, the fourth and fifth denote the extreme limit to which 
the tendency has reached. 

s Mineral Park Land Co. v. Howard (1916) 172 Cal. 289, 156 Pac. 458, 
see 4 California Law Review, 407. 

*Dwight v. Callaghan (1912) 35 Cal. App. Dec. 364, 199 Pac. 838. Exist- 
ence of war conditions at time of making contract probably implied absence 
of excuse as should have provided for possible delay, etc., under the circum- 
stances. Accord: North Hemstead v. Pub. Service Corp. (1919) 107 N. Y. 
Misc. 19, 176 N. Y. Supp. 621 ; "practical" impossibility due to apportionment 
of War Industries Board. Compare Hackfeld & Co., Ltd. v. Castle (1921) 
61 Cal. Dec. 721, 198 Pac. 1041, where the court construes the contract as 
depending upon the existence of the ability to deliver. A provision giving an 



